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September 27, 2002

UNITED STATES OF AMERICA DOCKETED
- T USNRC

NUCLEAR REGULATORY COMMISSION
October 8, 2002 (1:29PM)

Before the Commission OFFICE OF SECRETARY
RULEMAKINGS AND
ADJUDICATIONS STAFF
In the Matter of )
) .
PRIVATE FUEL STORAGE L.L.C. ) Docket No. 72-22
)
(Private Fuel Storage Facility) ) ASLBP No. 97-732-02-ISFSI

SKULL VALLEY BAND’S NOTICE OF DECISION

IN A RELATED CASE, BLACKBEAR V. NORTON

(“CONTENTION OGD O” ~ Environmental Justice)

By Memorandum and Order, dated March 7, 2002, the Commission undertook
review of the February 22, 2002, decision of the Atomic Safety and Licensing Board
(LBP-02-08), which granted in part and denied in part Applicant’s Motion for Summary
Disposition of Contention O (environmental justice) filed in this matter by Inteivenor
‘bhngo Devia Gaudadeh fOGD). The Commission zilsorset a briefing schedule, and ail
briefs have been filed. ‘

Intervenor Skull Valley Band of Goshute Indians is hereby providing notice to the

Commission of an Order issued on September 18, 2002, in Blackbear v. Norton, Case

No. 2:01-CV-00317PGC (U.S. Dist. Court, D. Utah, filed May 2, 2001), granting the
Department of the Interior’s Motion to Dismiss the Complaint. A copy of the Order of
Dismissal is attached to this Notice. The Atomic Safety and Licensing Board had cited

the case in its February 22, 2002, decision. See LBP-02-08, at p. 35, note 53.
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Respectfully submitted,
: \/9@\
/ e

Tim Vollmann

3301-R Coors Rd. N.W. #302
Albuquerque, NM 87120
Telephone: (505) 792-9168

CERTIFICATE OF SERVICE

I hereby certify that copies of the Intervenor Skull Valley Band’s Notice of
Related Case were served on the persons listed below (unless otherwise noted) by e-mail

with conforming copies by U.S. mail, first class, postage prepaid, this 27th day of

September, 2002.
Emil L. Julian, Assistant for Jeffrey S. Merrifield, Commissioner
Rulemakings and Adjudications U.S. Nuclear Regulatory Commission
Rulemaking & Adjudication Staff Mail Stop: O-16 C1
Secretary of the Commission One White Flint North
U.S. Nuclear Regulatory Commission 11555 Rockville Pike
Washington, D.C. 20555 Rockville, MD 20852-2738
- e-mail: hearingdocket@nrec gov ‘ e-mail: cmrmerrifield@nrc gov

(original and two capies)

Richard A. Meserve, Chairman Michael C. Farrar, Esq., Chairman

U.S. Nuclear Regulatory Commission Administrative Judge

Mail Stop: O-16 C1 Atomic Safety and Licensing Board Panel
Washington, DC 20555-0001 U.S. Nuclear Regulatory Commission

e-mail: Chz}irman@nrc gov Washington, D.C. 20555-0001
- .  e-mail: MCF@nrc.gov

)

Edward McGaffigan, Jr. Commissioner Dr. Jerry R. Kline

U.S. Nuclear Regulatory Commission Administrative Judge

Mail Stop: 0-16 C1 Atomic Safety and Licensing Board Panel
Washington, DC 20555-0001 U.S. Nuclear Regulatory Commission
e-mail: cmrmcgaffigan@nrc.gov Washington, D.C. 20555-0001

e-mail: JRK2@nrc.gov; kierrv@erols.com




Greta J. Dicus, Commissioner

U.S. Nuclear Regulatory Commission
Mail Stop: O-16 G15

Washington, DC 20555-0001

e-mail: cmrdicus@nre.gov

Dr. Peter S. Lam

Administrative Judge

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: PSL@nrc gov

G. Paul Bollwerk I1I, Esq.,
Administrative Judge

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001

e-mail: GPB@nrc.gov

Sherwin E. Turk, Esq.
Office of the General Counsel
Mail Stop O-15 B18
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
e-mail: set@nrc.gov

e-mail: pfscase@nrc gov

Diane Curran, Esq.

Harmon Curran Spielberg &
Eisenberg L.L.P. i

1726 M Street, N.W., Suite 600

Washington, D.C. 20036

e-mail: dcurran@harmoncurran com

.

Joro Walker, Esq.

Land and Water Fund of the Rockies
1473 South 1100 East

Suite F

Salt Lake City, UT 84105

e-mail: utah@lawfund org

Nils J. Diaz, Commissioner

U.S. Nuclear Regulatory Commission
Mail Stop: O-16 G15

Washington, DC 20555-0001

e-mail: cmrdiaz@nrc gov

*Office of the Commission Appellate
Adjudication
Mail Stop: 16-G-15 OWFN
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555-0001
(United states mail only)

James M. Cutchin

Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
‘Washington, D.C. 20555-0001

e-mail: jmc3@nrc.gov

(e-mail copy only)

Denise Chancellor, Esq.
Assistant Attorney General

Utah Attorney General’s Office
160 East 300 South, 5" Floor
P.O. Box 140873

Salt Lake City, Utah 84114-0873
e-mail: dchancel@att.state.ut.us

John Paul Kennedy, Sr., Esq.

David W. Tufts, Esq.

Confederated Tribes of the Goshute
Reservation and David Pete

Durham Jones & Pinegar

111 East Broadway, Suite 900

Salt Lake City, Utah 84105

e-mail: dtufts@djplaw.com

Paul EchoHawk, Esq.

Larry EchoHawk, Esq.

Mark EchoHawk, Esq.
EchoHawk PLLC

P.0.Box 6119

Pocatello, ID 83205-6119
e-mail: paul@echohawk.com




it

John F. Cordes, Jr., Director

Office of Commission Appellate
Adjudication

Mail Stop: 014-G-15

U.S. Nuclear Regulatory Commission

Washington, D.C. 20555

e-mail: jfc@nrc.com

Jay Silberg, Esq.

Paul Gaukler, Esq.

Sean Barnett, Esq.

Shaw Pittman, LLP

2300 N Street, N.W.

Washington, DC 20037-1128

e-mail: jay.silberg@shawpittman.com
paul gaukler@shawpittman com
sean barnett@shawpittman.com

T o

Tim Vollmann
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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH CENTRAL DIVISION: U: 1,5

. B
COLLEEN BLACKBEAR, BY: ..
MARGARET BLACKBEAR, DEFIITY 7' ERY
MARIEA BLACKBEAR, SAMMY
BLACKBEAR SR.,ET AL.
Plaintiff,
ORDER OF DISMISSAL
VS.
GAIL A.NORTON, SECRETARY Case No. 2:01-CV-00317PGC
OF THE UNITED STATES
DEPARTMENT OF THE
INTERIOR; THE UNITED
STATES DEPARTMENT OF THE
INTERIOR, THE BUREAU OF
INDIAN AFFAIRS, ET AL,
Defendants.

Before this Court is a motion to dismiss the Blackbear Plaintiffs’ Complaint. Because
this Court finds that Plaintiffs’ claims are either moot or, pursuant to FED. R. C1v. P.12(b)(6),
fail to state a claim upon which relief can be granted, the motion is GRANTED.

Plaintiffs’ Complaint arises from Defendants’ review and conditional approval of a lease
between the Skull Valley Band of Goshute Indians and Private Fuel Storage, L.L.C., for storage
of spent nuclear fuel at a facility to be located on the Skull Valley Indian Reservation. Plaintiffs’
first causc of action is dismissed because: 55 PIainﬁifs‘ c;mnsel conceded at oral argument,
Plaintiffs’ claim rests on the assertion that the B1A has not issued an administrative decision.

However, 2s Plaintiffs’ counsel also conceded at argument, that administrative decision was
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rendered on August 20, 2001, mooting Pla.intjffs‘ first cause of action. The Western Regional
Director of the BIA issued a decision concluding that appeal to the Regional Director was
premature, that the Plaintiffs lacked standing to appeal, and that Plaintiffs had failed to seek and
exhaust their tribal remedies.

Because Plaintiffs’ second and fifth causes of action directly arise from the first cause of
action, this Court finds that they likewise must be dismissed as moot.

Plaintiffs’ third and fourth causes of action allege that Defendants violated FOIA and the
Privacy Act. However, Plaintiffs’ requests are ovesly broad and do not reasonably describe the
records that Plaintiffs seck. Hence, Plaintiffs’ third and fourth causes of action fail 1o state a
claim upon which this Court can grant relief, and must be dismissed with prejudice.

Finally, Plaintiffs’ sixth cause of action must be dismissed for failure to state a claim
upon which relief can be granted. Because Plaintiffs have sued Defendants in their official
capacity, Plaintiffs” may not rccover damages from Defendants under 42 U.S.C. §§ 1981, 1983,
1985, 1986 and 1988. Defendants have sovereign immunity. from suit under these acts.
Plaintiffs’ sixth cause of action is dismissed with prejudice.

As the Court recognized at‘oral argument, Plaintiffs are free file a new Complaint
reflecting events that have transpired since the Complaint at issue in this case was filed.

However, the Complaint filed in this case is dismissed in its entirety. SO ORDERED.

i

Paul G. %assell/ .
United States District Judge

DATED this lg*b day of September, 2002




